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COURT OF COMMON PLEAS OF MONROE COUNTY
‘ FORTY-THIRD JUDICIAL DISTRICT
COMMONWEALTH OF PENNSYLVANIA

SHAWNEE PRESERVATION SOCIETY, : NO. 1246 CIVIL 2023
HOLLY CADWALLADER, MARTHA - * :
CARBONE and TIMOTHY CARBONE,

her husband, and ROBERT L. BOWER,

Plaintiffs = - - : o Montoe County P4 mrh»m-:xt at y
' L _ HAR .x.}; 74 F‘H? a3
VS. H .
. .- ’ - DEFENDANTS SHAWNEE STAGE 1
SMITHFIELD TOWNSHIP BOARD OF : - LLC; SHAWNEE SUN MOUNTAIN
SUPERVISORS, SHAWNEE STAGE 1,. : LLC; AND TED HUNTER’S MOTION

LLC, SHAWNEE SUN MOUNTAIN, LLC, : FOR JUDGMENT ON THE PLEADINGS

SHAWNEE DEVELOPMENT LLC and

TED HUNTER, . _ : DEFENDANT SMITHF“IELD TOWNSHIP .

7 ‘ : BOARD OF SUPERVISORS’ MOTION -
- " Defendants. ~: FORJUDGMENT ON TH PLEADINGS

OPINION

Thrs matter comes before the Court on.two separate Motlons for Judgment on the g

Pleadings. The alleged underlylng.facts_ of this case‘mvolve the long term pl__an to bulld,.a prlva_te, B

residential development on 1,006 acres located in Smithfield Township. Approval for the project
was first sought' from the Defendant Board of Supervisors in 1988 by Way ofa Planned
Residential Development (“PRD”) apphcatlon This allows for apphcatlon for a tentat1ve

approval followed by apphcatlon for ﬁnal approval Wthh can be obtalned in stages Defendant

Shawnee Development LLC, (formerly Shawnee Development Inc.) (“SDI”) was set to develop'

the re51dent1al commumty at that t1me Defendant SDI contmued to.renew its penmts and

updated Defendant Board until 2005. In 2005 Defendant SDI requested and received approval

i|. for an amendment to the or1g1nal plan (“2005 Tentatlve Plan”) Plarntlff Shawnee Preservatron

Society and a number of concerned citizens appealed the approval of the2005_ tentative plan. -
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They were unsuccessful and the 2005 Tentative Plan was approved. However, development of
the property did not commence at that time. In 2007, Defendant SDI filed for another
amendment which was approved by the Township. Several parties at the time, including Plaintiff
Shawnee Preservation Society, appealed the 2007 approval to this court. On December 8, 2009,
the parties in that action entered into a Settlement Agreement to resolve the issues, which was
| approved by this court. Hence, the 2007 Amended Plan became known as the 2007 Tentative
Plan as Amended by the Settlement Agreement. (“2007 Tentative Plan™).

At some point after 2009, Defendant SDI sold its interests to Defendants Shawnee
Stage 1, LLC and Shawnee Sun Mountain, LLC, (collectively “Defendant Developers™) which
are both owned and managed by Defendant Hunter. In 2021; Defendant Developers applied to
Defendant Board for final approval to begin developing Stage IB and Stage IV according to the
2007 Tentative Plan. Plaintiffs herein alleged the final approval sought would have violated the
terms of the Settlement Agreement. Plaintiffs objected and Defendant Developers then re-
submitted plans to instead develop under the 2005 Tentative Plan. Plaintiffs argue this also
violates the Settlement Agreement.

Plaintiffs initially filed a Complaint in this matter on June 26, 2023. After
Preliminary Objections were filed, Plaintiffs submitted an Amended Complaint.! The Amended
Complaint brings two causes of action. The first is for Declaratory Judgment under 42 Pa. C.S.A.
§7531. Plaintiffs request the Court declare that Defendant Developers be permitted and required
to develop Stage IB and Stage IV in accordance with the 2007 Tentative Plan as Aﬁended by the
Settlement Agreement. Plaintiffs also bring a claim in mandamus against Defendant Board. The

Settlement Agreement was attached to Plaintiffs’ Amended Complaint.

! Preliminary objections were also filed as to the Amended Complaint, but were overruled.
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On December 1, 2023, Defendant Developers and Defendant Hunter filed a
Motion for Judgment on the Pleadings. The motion argues judgment on the pleadings is
appropriate as to Count I of the Amended Complaint because this case deals solely with the
Court’s interpretation of the parties’ Settlement Agreement and does not necessitate further
discovery or testimony. Moving Defendants argue that nowhere in the Settlement Agreement did
their predecessors abandon the right to proceed with the 2005 Tentative Plan in regards to Stages
IB or IV. A request for oral argument was denied by order of the Court on December 5, 2023. On
December 18, 2023, Defendant Board also filed a Motion for Judgment on the Pleadings as to
Count II against them in the Amended Complaint for mandamus relief. Oral argument was not
requested by Defendant Board. This matter was ordered to be submitted on briefs. Plaintiffs have
responded to both motions and oppose the Defendants’ interpretation of the Settlement
Agreement and stating that a Writ of Mandamus is appropriate in this matter.

DISCUSSION

“We note that the granting of a motion for judgment on the pleadings may be

appropriate in cases that turn upon the construction of a written agreement.” Gallo v. J.C. Penney

Cas. Ins. Co., 476 A.2d 1322, 1324 (1984) (internal quotations omitted). Likewise, a writ of
mandamus may be granted by judgment on the pleadings where the material facts of the case are

uncontroverted. Fraternal Ord. of Police v. Shapp, 348 A.2d 502, 503 (1975).

Under Pa. R.C.P. 1034, any party may move for a Judgment on the Pleadings
after the pleadings have closed. Pa.R.C.P. No. 1034. A Judgment on the Pleadings is very similar

to.a demurrer in that it is only appropriate when “there are no disputed facts and the moving

party is entitled to judgment as a matter of law.” Sw. Energy Prod. Co. v. Foreét Res., LLC, 2013
Pa. Super. 307, 83 A.3d 177, 185 (2013). “A trial court must confine its consideration to the
pleadings and relevant documents. The court must accept as true all well pleaded statements of

fact, admissions, and any documents properly-attached to the pleadings presented by the party
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against whom the motion is filed, considering only those facts which were specifically -

admltted ” Coleman v. Duane Morr1s LLP, 2012 Pa. Super. 281, 58 A.3d 833, 836 (2012).-

Essent1ally, a Judgment on the pleadlngs is only appropr1ate when the moving party s case is so

strong that a trial would be fruitless. Sw. Energy Prod. Co. v. Forest Res., LLC at 185:
The moving defendants collectively argue that in regards to Stage IB and Stage
A Defendant Developers are not bound by the 2007 Tentat1ve Plan as Amended by the

Settlement Agreement and may proceed under the prev1ous 2005 Tentative Plan Plalntlffs

' d1sagree with thrs posmon and assert that Defendant Developers may not revert back to any -

previous plans, other than the terms of the Settlement Agreement amending the 2007~Te_n_tat1ve
Plan. 'fhe Settlement Agreement' _controls the issue before the court.' Now that the pleadings are
all ﬁled itis clear'that no other issues or »documents control the question of law in this "matter.
The sole issu¢ is how the Settlement Agreement addresses the development proposed; e1ther
pursuant to the 2005 Tentative Plan or the 2007 Tentatlve Plan with mod1ﬁcat10ns agreed to in
the Settlement Agreement. There are no facts at issue and the Settlement Agreement appears
clear and unambiguous. . | |

In terms of interpreting settlement agreements, such should be “regarded as

. contracts and must be considered pursuant to general rules_’of contfact interpretation._” Friia v.

Friia, 780 A.2d 664, 668 (2001). The interpretation of g-contract is a matter of law. Seven

Springs Farm, Inc. v. Croker, 74‘8, A:2d740, 744 (2000), gff'd, 801 A.2d 1212 (2002). As the

Superior Court explained in Seven Springs Farm, “[wlhen the language of a contract is

: unamblguous, we must interpret its meaning solely from the contents within its four (4) corners,

consistent with its plainly expre,ssed_ intent. We may not consider extrinsic evidence unless the
terms are ambiguous. A contract is n6t ambiguous merely.because the parties do not agree on its

construction.” Id. (internal quotations omitted) (internal citations omitted).




In support of their position, Defendants argue that Defendant Developers have a
“final, unchallenged right to proceed with the 2005 Amended Tentative Plan.” See Settlement
Agreement, Section 1.C. However, that one sentence cannot be read in isolation of the rest of the
document. The standard for contractual interpretation requifes an examination of the entire four
(4) corners of the document.

The Settlement Agreement begins with a series of “WHEREAS?” clauses which
outline the procedural history up until that point. Of note is the top line of Page 3, which states:
“WHEREAS, [the 2005 litigation] was resolved in favor of the Township and, and [sic] SDI has
the right to proceed with the 2005 Amended Tentative Plan . . .” The remainder of Page 3 then
outlines the history of the 2007 Tentative Plan. The top of the next page begins with the
following clause: “WHEREAS, the parties have reached an agreement on certain terms and
- conditions to settle the Appeal and govern the development of [the pfoperty]; and WHEREAS,
the parties hereto desire to set forth terms and conditions relating to the settlement of the Appeal
and development of the [property].” Settlement Agreement, p. 4.

It is necessary to reproduce the next section of the Settlement Agreement in its
entirety:

“I. GENERAL MATTERS
A. Recitals. The recitals set forth above shall be incorporated into this Agreement by
reference thereto.

B. 2007 Amended Tentative Approval. The 2007 Amended Tentative Approval

consists of the following documents, attached hereto as Appendix A:
1. Agreement and Conditional Use Application Regarding Amended Tentative
. Approval of Shawnee Valley Planned Residential Developments, (including

Attachments A-B), dated Nov. 13, 2007;




2. Addendum to Agreement and Condztzonal Use Applzcatzon Regarding
Amended Tentatzve Approval of Shawnee Planned Residential Development
dated Nov. 20, 2007 |
| 3. 2007 Amended Tentattve Plan for the Shawnee Valley Planned Reszdentzal
Development dated July 17, 2007, and :
4. Findings. of Fact Concluszons and Deczszons In re; Application of C&M
| Shawnee Land Holdmg, LP and Shawnee‘Development Inci, by the Board of .
“ .- Superv1sors of Smlthﬁeld Townsh1p, dated Jan. 3, 2008. |
The 2007 Amended Tentat1ve Approval shall be 1ncorporated into the Agreement in full
‘The 2007 Amended Tentatlve_ Approval shall he deemed reaffirmed, supplemented
‘ and amended by this Agr—eement In the eve'nt.of conllict or inconsistency between any
of the terms of the 2007 Amended Tentatlve Approval and thls Agreement, the
pr0v1s1ons of thls Agreement shall control and any confhctmg or inconsistent
pl‘_OV.lSl(_)nS of the 2007 Amended Tentative Approval shall be_ _deemed to have .been
superseded | |

C Reservation- of R1ghts The partles agree that SDI has a final unchallenged

' right to proceed vyrth _the 2005 Amended Tentative Plan, In addltlon,v the
.parties recpgnize that, absent;an Appeal and‘so long as this Agreement
remains legal and in effect, SDI has the rlght to proceed uvith the 2007 '
Amended Tengtatlve~'ljlan as modifled by this Agreement. -The parties’ also
recogniae that, 1f 'thisj,Ag'reement is deélared null and- void er legalliy of no effect,
all parties and the Appeal shall return to thesame legal status and pdsitien as if
this 'Agre'ement- has ;_iévé_r taken effeet._ Aceordingly, the parties agree:
< 1. | Uponj‘exec’ution of this Agreement by all parties, the parti_es vlzill |
, present this- A-greement v&_;ith a .r'equestﬂ for approval to the Hon. Ronald
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- E. Vican, Presideht Judge of thé _Couﬁ of Common Pleas of Monroe
Coutty. - |
2. | If ‘aéprbved and'ie-nte-r'ed by the Court, Appellants shall immediatel)-?
n_lov:e to dismissal of the Appeal with I;rej,udiée. o |
3. Pré§ided tﬁat: | -
a T-his Agré:emént 1s exec-zutéd By ,alljthe, parties as provided . |
herein; " | | _
b, Further, provi_ded that this Agreement is .a‘Iaprove;d by the Coﬁ_rti _
o ;’:IS, drafted, or with modifications abcéptable to SDI; |
c Further; ﬁfoVided that Appellants diémiss the Appeal with
- prejudicé; and . |
Ca Further, broyided no app-eal ‘or" 'ghall;:nge is filed

- challenging the validity of the Agreement or the

‘Township’s actions in rélation thgréto; then SDI agrees to .

- abandon its rights to develop Stages I and I pursuant to

.ihe 2005 Amended Teht#tive Ap-m'oval.
e SDIspecifically reserves the rig_l»l—:tr to proceed with final
| _ plz-ms for Stages II, I_II, and IV under the 2005 Amended ’_
V'VT.éntati_vé- Approval and/or; thé 2007‘Amende_d Tentative- |
. A‘pprov.;t.k during the 'pen;lepcy qf any appeafsi or legal
) _challeng,_és rwith‘ respect to this Agféemen-t or an&
-continu'zlti;)n of thé Abpeal,”. .
See 2007 Se_:ttlemgnt Agreemen‘g ibold t}ipgface and uﬁderline addedj..
- : The-“WHEREAS” clauées ﬁ_-rst ma;ke it clear that the &evelopef had a right tﬂo/
proceed With the 2005‘ Tenta“fiié Plan at thei tlme of Aexc;_cution of fche Sefctle_ment Agreement. See
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Settlement Agreement p 3. On the next page the document states that “the partles have reached K
an agreement on _certam terms and’ condltlon_s_.to settle the Appeal and govern the development of
the PRD.” See Settlement Agreement, p. 4. The A-ppeal,that was referenced related to the
approval of the 2007 Tentative Plan and subsequent appeal of that approval to this court. This
language _conﬁrms the parties; intention to resolve the 2007 Tentative Plan dispute with the' N
Settlement Agreement. None of the whereas clauses refer'to settling ¢ or modifying the 2005
Tentative Plan. The Reservatlon of nghts sectlon of the Settlement Agreement then begins w1th _
the statement that “SDI'has a ﬁnal unchallenged right to proceed W1th the 2005 Amended
Tentatlve Plan” and that “[ijn addltlon the parties recogmze that, absent the Appeal and so long
as this Agreement remams legal and in effect SDI has the nght to proceed with the 2007
Amended-Tentatlve Plan as modified by this Agreement. Settlement Agreement, Subsection
I.C. -

Moving Defendants argue_ that this language is a clear indication that the 20l)5
Tentative Plan remains in effect if they elect to develop .under that'Plan Plaintiffs point fo other
language of the Settlement Agreement as an abandonment of the 2005 Plan rlghts orinthe
alternative, language that is contradlctory, or ambiguous or that there are Stlll facts in d1spute '
For example the Pla1nt1ffs pomt out that the developers‘reserved the right to proceed with ﬁnal' -
plans for Stages I1, 111, and IV under the 2005 Tentative Plan and/or the 2007 Tentative Plan
during the pendency of any appeals of the Settlement Agreements but did not mention Stage IB
in that section. See Settlement Agreement Subsectlon LC. 3 e. -

We agree with Defendants that the language of the Settlement Agreement w1th1n
the four )] corners of the document clearly allows for SDI, and its successors herein; to pursue
approvals under the 2005 Tentative Plan forStages Il3v and IV. The,terins ofthe Settlement
'Agreement were to settle the 2007 amendnient issues only, in the event the Develop_er 'wanted to

develop under that Plan in the future. First, the Settlement Agreement sets forth in the
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“WHEREAS?” clauses that the matter involves an appeal ot the 2007 Tentative Plan»that was
approved and the settlement of that appeal The “WHEREAS” clauses do not state it 1nvolves the
2005 Tentative Plan or settlement of that Plan. The “WHEREAS” clauses also state in part that

|| the H1gg1n_’s/Barrett/ Chase -appeal of the 2005 Tentatlve Plan,was résolved in favor of the |
Township and Developer, and that “SDI has the right to proceed with the 2005 Amended
Tentative Plan.” Next in Section I General Matters- the ﬁrst clause under “Recitals” lstates that )
all of the “recitals set forth above [“Whereas” clauses], shall be 1ncorporated into this “Agreement

by reference thereto The next paragraph Section I.B. pertalns to the parties’ general agreement

as to the 2007 Amended Tentatlve Approval (empha51s added) At the end of Sectlon B of the
Settlement Agreement it reads that the #2007 Amended Tentatlve Approval shall be deemed
reaffirmed, supplemented and amended by this Agreement The Section says nothmg-about the
[ 2005 Tentatrve Plan belng supplemented and amended by thls Agreement In fact, nowhere in
the Settlement Agreement does it say that the 2005 Tentatlve Plan is supplemented and amended,
other than Section I.C.3.d, that 1f-certa1n condltlons precedent are met, then the developer agrees
to abandon abandon its r1ghts to develop Stages II and I1I pursuant to the 2005 Plan. (emphasm added)
There would be no reason for these sectlons if the Developer no longer had a r1ght to proceed
under the 2005 Tentatlve Plan. -The_se sections affirm the rlghts the Developer has _under the 2005
_Tentative Plan, which were no longer appealable or able_ to be’r challenged, and what can be -done
nevv under the 2007 Tentative Plan | |

The next sectlon Sectlon I.C., Reservation of Rrghts is the clearest indication -

that the partles 1ntended to stlll prov1de the Developer w1th the. rlght to proceed under the 2005
Tentative Plan if they SO choose. The sectlon is titled “Reservatlon of nghts and it does just
that. A reservation of nghts in a wrrtten lnstrument reserves some right to a party or parties to |
that written 1nstrument See Elack’s Law chtlonary, 6th ed1t10n The very ﬁrst sentence under

the “Reservation of nghts”isectron is the clause: “[t]he part_1es agree that SDI has a final,
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unchallenged right to proceed with the 2005 Amended Tentative Plan.” As the Defendant
Developers noted, that sentence ‘;contains no ifs, ands or buts” about the rights under the 2005
Tentative Plan that was previously approved by the Township, and appealed unsuccessfully by
other parties in a separate action. There were no qualifiers before or after that sentence. The
sentence is clear and unambiguous. The only meaning of that sentence is that the right is
reserved for the developer to pursue the 2005 Tentative Plan for development.

The reason the parties included this in the very first sentence under the
“Reservation of Rights” clause is not germane to tlte question before us. Under the Motions for
Judgment on the Pleadings standard, we can only interpret language from the four (4) corners of
the Settlement Agreement. However, the parties to that Settlement Agreement deemed it
important enough to include that language in the agreement, and to specifically reserve such
right to proceed under the 2005 Tentative Plan to Defendant Developers’ predecessor, SDI.
Despite litigation and a settlement agreement as to the proposed 2007 Tentative Plan, the parties
still specifically included a reservation of right to the developer, acknowledging a final
unchallenged right to proceed under the 2005 Tentative Plan. It shows the intent of the parties
that the Developer could pursue the 2007 Plan with modifications, or pursue the 2005 Plan.

Plaintiffs essentially argue that the above referenced clause only has meaning and
effect if the Settlement Agreement had been declared null and void on appeal. The argument
being that the cited language is only an acknowledgment of the rights the Developer had prior to
the lawsuit over the 2007 Tentative Plan and the Settlement Agreement entered into to resolve
the appeal of that Plan. Plaintiffs then claim that when re'ading the rest of the Settlement
Agreement in full, the mearting of the language under the “Reservation of Rights” as to the 2005 -
Tentative Plan was enly intended to acknowledge ttlat the right existed if there is no 2007
Tentative Plan approval, or if the Settlement Agreement, in which the reference to the 2005 Plan

is made, were not to exist: In other words, an acknowledgment of a fallback to the 2005 Plan
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rights on‘ly if there is no 21007-Pl_an:approval. i But,'i.f that were the cdas_e, why didn’t the partles '
just say so? Instead, the language appears in the first 'sentence under_the Reservation of Rights
clause, and it is clear and unamblgnous in its-meaning. The_Developer”could proceed with the
2005 Plan or the 2007 Plan with 'modiﬁcations. Parties do not reserve a right that does not- exist.
| The Pla1nt1ffs then look to other language in other sections of the Settlement
Agreement to rat1onahze a drfferent meanmg than the. clear language as stated, For example the
Plaintiffs'mischar_acterize the very .next sentence under the “Reservat_i’on of Rights” clause of :
Section I:C. That'sentence states “[‘i ln addition‘,'hthe parties recognize that, absent an Appeal and
so long as thls Agreement\remains legal and in effect, SDI has_ the .rlght to proceed.with the 2007
Amended Tentative.Pla"n as rno/dlﬁed by this Agreement.” (emphasis added). The clause.“'in |
addition” is clear and unambiguous when immediately_following the Vﬁrst‘ sentence in t’he '
“Reservatron of nghts” section 1n which the partie_s agree to SDl’s'-rig’ht to proceed under the °
2005 Tentative Plan. That means that the:parties agree -that the Developer also 'has.the right to
p_roceed with the 2(lO7 Planz g1v1ng the Developer the choice of which Plan to pursue for
development approval. Plaintlffs seem‘to imply the abo;e langu'ag’e"means Defendant Dev.elo_pers
only have a choice to pqrsrie_ the 2905 Plan 1f there is- an Aapp'ea_l and the Settler_r_rent Agreement is
1 not deemed legal. However Plalntif'fs' later acknowled‘ge“in' the:ir ownrbrief that this second - -»
sentence i Sectlon 1.C. also g1ves the Defendants the rlght to proceed under the 2007 Plan as
modlﬁed by the Settlement Agreement -See Plamtlffs Brlef p 7 The operatlve word1ng bemg
also, synonymous; with “in addl_tlon to,” or »conferrm_g rrght_s to do. both, and not one or the other.
We also note that'the second sentence acknowledges that'it pertains to the right to -
»proceed wrth the 2007 Plan 'as mod1ﬁed by the- Settlement Agreement In other words, the
.‘ sentence acknowledges the agreement of the partles that in addltlon to Developer srightto- '
proceed under the 2005 Plan, prevrously approved and.upheld on appeal, the Developer conld
| proceed on their 2007 Plan as it is be—ing-'modiﬁed,‘o_r‘ altered, pursu_ant to the parties’ agre‘ement'
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in the settlement document. Those modiﬁcations are then.' set forth later in the Settlement
Agreement. This is further indication that the Settlement Agreement is intended to clarify and set
forth rights of the Developer to proceed w1th a development pursuant to the 2007 Plan with
modrﬁcatlon of that Plan Th1s sentence has no effect on the Developers r1ght to proceed under |
the 2005 Plan, a right acknowledged throughoutrthe document, and supports an interpretation of
the Se_ttlement Agreement thatthe Developer may proceed under -either the QOOSJP—la‘n, or the :
2007 l’lan as’modiﬁed by the Settlement-Agreement. . |

: The nei(t 'Sentenc:e under Section I:-C';“ is also clear _and unambiguouss It contains
another'agreement of the p’art’i_es.: in addition to the prior two (2) sentences containing the above
agreemients.e It _states “[t]he parties_ also recognize that, if this Agreement is declared null and void
or legally of no effect, allvpar‘ties and the Appeal shall return to the same legal status and position”
as if this Agreement had ne'ver'taken effect.” That language covers the parties’ acknowledgment :
that if the Settlement Agreement was\later declared null and v01d the parties Would still be in the
same position as before the Settl__ernent Agreement was e_xecuted. That would»_be an appeal over
the 2007 l’lan approval, and an approve'd 2005 Plan. Nothing in this language has .any effect on
the Developer’s' right, previously acknowledged in the Settlement Agreement, to proceed under
» the‘20‘05 Plan if they so choose. Again», there is no',language that the Developer was waiving or
abandoning their right to develop under the 2005 Plan i these sections of the Settlement
Agreement | | -

) The next agreement of the parties in Sectlon L. C 1s subparagraph 1, which
prov1des that when fully executed the Settlement Agreement Would be submitted to the court for
approval. This occurred, and as bo.th parties acknowledge ‘the Settlement Agreement was
approved by the court with ne further appeal. Subparagraph 2 of Sectlon I.C. prov1des that upon' ‘

approval by the court, the appeal of the 2007 Plan would be dismissed with prejudlce The

S 12




parties agree and acknowledge this was done as well. Neither of these two subparagraphs
reference a waiver or abandonment of the 2005 Plan.
The Settlement Agreement at subparagraph 3 of Section I.C. then contains a set of
- conditions precedent, meaning that if certain conditions are met, then certain rights of the
Developer would be effected. The subsection states:
“3. Provided that:
a. this Agreement is executed by all parties herein; :
b. further, provided that this Agreement is approved by the
court as drafted, or with modifications acceptable to SDI;
c. further, provided that Appellants dismiss this Appeal with
prejudice; and
d. further, provided that no appeal or challenge is filed
challenging the validity of this Agreement or the
Township’s actions in relation thereto, then SDI agrees to
abandon its rights to develop Stages II and III pursuant to
the 2005 Amended Tentative Approval.
e. SDI specifically reserves the right to proceed with final
plans for Stages I, III and IV under the 2005 Amended
Tentative Plan Approval and/or the 2007 Amended
Tentative Approval during the pendency of any appeals or
legal challenges with respect to this Agreement or any
continuation of the Appeal.”
Settlement Agreement pp. 5-6.
This section finally mentions a waiver or abandonment of a right to the 2005 Plan.
That is the right to proceed to develop Stages II and III pursuant to the 2005 Plan. Plaintiffs
argue that by not discussing Stage IB, and only mentioning Stage IV in Subsection C.3.e, the
above language was intended to mean that the parties did not intend to reserve the right to
proceed under the 2005 Plan for Stage IB and Stage IV. In the alternative, Plaintiffs argue that
the language creates an issue of material fact to be decided which defeats the Motions for
Judgment on the Pleadings. However, in reading each of the subsections involving the

conditions precedent, a simple breakdown of the language is clear and unambiguous, and

nullifies the Plaintiffs’ arguments.
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: "l“he’f first four (4) condition_s precedentiof fSubsections C.3.a-d were met, as agreed
by all parties. The on_ly actual effect of the,_conditions pre_cedent is contained in SubsectionC.3id,
which states tha_t p_rovided no appeal or chal_lenge' is filed Aas‘to the Settl_ement Agreement, then
- the Developer agr'eed to abandon 'its rights (which were previously acknowledged in the

Settlement Agreement) to develop Stages II and I pursuant to. the 2005 Amended Plan

(emphasis added) In other words if the Settlement Agreement was executed by all parties
adopted by the court with no further appeal or challenge to the Settlement Agreement then in -
exchange for entermg into the Settlement Agreement and for the other terms of that Agreement
the Developer agreed to modlfy or amend rrghts it had to_develop Stages II _and III under the -, 41
2005 Tentatlve Plan o ’

If the parties had not 1ntended to agree that the 2005 Tentat1ve Plan remalned in-
effect deSpite the S’ettlement A_gree_ment, ‘w1th the Developer havl_ng the_ right to. proceed
thereunder, then there wouldhe no need for th1s subsectijon language_ abandoning ri ghts to
develop Stages II and I under ihe 2005_Plan. In fact,_this is an explicit acknowledgment that
despite the 2007 ;Pentative'Plan and the Settlement Agreement‘ the Developer -had reserved'the
right to develop pursuant to the 2005 Plan Loe_p_ as to Stages II and III whlch were speciﬁcally
bargarned away by the Developer in Sect1on C. 3 d The language rernforces the prior language
w1th1n the “Reservatlon of nghts” clause; that desplte the 2007 Tentatlve Plan approval the "
11t1gat1on over that approval and the Settlement Agreement to resolve that 11t1gat10n the
Developer still had the right to proceed under the 2005 Tentative Plan The only exception -
thereto as spec1ﬁcally noted was the abandonment or waiver to develop Stages II and I -
pursuant to the 2005 Tentatlve Plan The language clearly means that the Developer was - ‘

bargainmg away rights it had under the 2005_ Plan, in order to get certain rights in the 200_7 Plan
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should they pursue it.2 The language in all of Section 1.C. confers a right to the Developer to
proceed either under the 2007 Plan with modifications set forth in the Settlement Agreement, or
the 2005 Plan, except as to Stages IT and III, which the Developer specifically waived in order to
settle the 2007 Plan litigation. By this language, the Developer clearly has the right to develop
Stages IB and IV under the 2005 Tentative Plan. They did not waive that right like they did with
Stages II and III. The language of the Settlement Agreement only requires Stages II and III,
when developed, be done according to the 2007 Plan with the modifications of the Settlement
Agreement.

The parties’ decision not to include Stages IB and IV in that subsection, and only
Stages II and III, is‘convincing that these stages were to remain a viable development plan
according to the 2005 Tentative Plan. Furthermore, under the rules of contract interpretation, the
decision not to include other stages is to be viewed as intentional, and the maxim of expressio

unius est exclusio alterius is applied. See Empire Sanitary Landfill, Inc., 739 A.2d 651 (Pa.

Cmwith. 1999). By explicitly stating that the right to develop Stages II and III pursuant to the
2005 Tentative Plan was being abandoned by the Developer as part of the Settlement Agreement,
the Developer was also specifically reserving its rights, acknowledged in the “Reservation of
Rights” clause, to develop the other stages, including IB and IV, pursﬁant to the 2005 Tentative
Plan. There was no other abandpnment or waiver of any other rights to the 2005 Tentative Plan
in the Settlement Agreement. Again, this languagé is clear as to what the intentions of the parties
were; proceed under the 2005 Plan, except as to Stages II and III, or proceed under the 2007 Plan
with modifications of the Settlement Agreement.

Plaintiff argues that because Stage IB is not mentioned in these sections of the

Settlement Agreement, and Stage IV is only mentioned in Section 1.C.3.e, that the parties

2 Although barely mentioned by the parties, these rights in the 2007 Plan were a major shift to allow for a water park
and time share units, as opposed to what was allowed in the 2005 Plan.
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1ntended to exclude those stages from being reserved by the Developer to develop pursuant to the

2005 Tentative Plan. They essentlally argue that by- not be1ng ment1oned it means they fall under

the. 2007 Plan and Settlement Agreement But, if that were. the case, the parties would not have

- needed to specrfy that Stages IT and IIT would be abandoned by the Developer from development

under the 2005 Plan. Plaintiffs’ argument is bacl(wards_ and does notm_ake sense.

The final subsection under the “Reservation of Rights” ’“Section I.C.3.eis not
really a condition precedent. It states:

“e, SD.I. specifically reserves the right to proceed with final plans - -

for Stages II, III and IV under the 2005 Amended Tentative

Approval and/or the 2007 Amended Tentative Approval during the

pendency of any appeals or legal challenges with respect to th1s ‘

' Agreement or any contlnuatlon of this Appeal ” : )

Settlement Agreem_ent, p- 6. ] |

Plaintiffs argue that this seCtion of the Settlement Agree‘ment in acknowledging a

"right to develop Stages II I and IV wh11e any appeal ‘was pendlng as to the Settlement

Agreernent does not reserve a right to proceed under the 2005 Plan for Stages IB and IV Agarn
Pla1nt1ff argues that the fallure to spec1fy anyth1ng about Stage IB here or anywhere else, and
only mentlomng Stage IV for development in the' event of an appeal means the parties d1d not
intend to reserve a rig_ht under- t_he 2005 Planz_or tha_t at the very le_ast, there is a factual issue-to 4- '
survive these motions. . | ‘

| The language-in Subsectlon IC. 3eis clear and unamblguous Itisnota condltlon
precedent in which the Developer would forf"eit or waive a right to do'something. Rather itisa
reservation of rlghts for the Developer to pursue a ﬁnalplan approval for Stages I, Ill'and IV .
under the 2005 Tentatlve Plan and/or the 2007 Tentative Plan that was sub_lect to htlgatlon at the
time. By the language used itis clear that the Developer could pursue those approvals dunng
appeals or chal_lenges’ to the Settlement Agre_ement. In other words, the Develop_er would not be
prevented from seeking final approvals‘while an appeal or challeng?-w.ag pending. This was
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another specific ri‘ght afforded to the Developer in the Settlement Agreement, although it would
be at their risk in the event the Settlement Agreement was deemed null and void and the
litigation over the 2007 Plan continued. That is likely why the parties included language that the
- Developer simply reserved the right to move ahead, and for them to decide whether to pursue
approvals under the 2005 Plan, fhe 2007 Plan, or some combination, and thus, the “and/or”
language.

It is immaterial that the subsection did not specify Stage IB or any other stage(s)
except II, III and IV. Perhaps the Developer did not have intentions of moving forward with
Stage IB at the time. In any case, the reason is irrelevant. The important factor is that nowhere in
the Settlement Agreement does it prohibit the Developef from developing Stage IB under the
2005 Plan, nor is there contradictory language about Stage IB in the Settlement Agreement. To
the contrary, various sections of the Settlement Agreement recognize the Developer’s right to
proceed under the 2005 Plan. The only caveat to that is the conditions precedent that if the
Settlement Agreement is signed, approved and unchallenged, all of which occurred, then the
Developer waived its right to proceed under the 2005 Plan with regard to Stages II and III only.

As for the mention of Stage IV in Subsection I.C.3.e, the language merely affords

a right to the Developer to pursue those listed sections for approval while any appeal or

challenge was pending, as opposed to the opposite, which would be staying any action while an

appeal or challenge was pending. It is immaterial that Stage IB was not mentioned. That just
means that the Developer could not proceed for approval of that stage while an appeal was
pending, like they could for the other stages specifically mentioned.

Again, the language cited just confers a right while a legal challenge was taking
place. It does not preclude any future development of Stages IB or IV pursuant to the 2005
Tentative Plan, as it simply does not address that, nor does it supersede the other language of the

Settlement Agreement regarding rights under the 2005 Plan. There is no ambiguity and no
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factual issues created by the Settlement Agreement regarding the development of Stages IB and
IV pursuant to the 2005 Plan as prev1ously approved. | '
Finally, we note that, the ‘FTerms of Agreement” at Section‘ll of the Settlement
- Agreement refers to Stages IB, II and III as developed under the 2007 Tentatlve Plan. But it has
| no effect on the. Developer s rights to develop accordmg to the 2005 Plan. At Section ILA.1 of

{l the Settlement Agreement there are ~terms stated.as to Stage IB. The terms essentially limit a

) certain number of umts in and around Shawnee Lake and change some des1gn requirements.

Nowhere w1th1n this Section i is there any language about Stage IB only being allowed if it were
subject to the 2007 Tentative Plan with modiﬁcations of the Settlement Agreement. This :
language is 1ncluded and appl1es wrth regard to Stage IB. _ly if the Developer develops

: 'accordlng to the 2007 Tentatlve Plan which is what the Settlement Agreement spec1ﬁcally ' _
addressed. As noted above, the language of the “Reservation of Rights” clause of Section L.C.

- already set -forth the Developers’ right to p_ursue the 2005 Tentativ‘e Plan, except as to Stages II

and IIL, if conditions precedent-were met. Therefore nothing in t-his Section prevents the

Developer from pursulng approval of Stage IB under the 2005 Plan. As prlor language noted, at .

Section I.C., 1f the Developer chose to pursue approval under the 2007 Plan with' such plan
modified by the Settlement Agreement then certain restrictions/modlﬁcations would apply The
-restrict1ons/mod1ﬁcatlons on Stage IB in the Settlement Agreement only apply if the Developer
pursued approval under the 2007 Plan The Developer is not seeklng to do’ 50, and therefore the
Settlement Agreement mod1ﬁcat1ons do not apply There are no amb1gu1t1es or facts in dispute
on that issue: | |

| : The same applles to Stage IV referenced in Section ILA. 2 with Stages II and Im. |
Only Stages II and III must adhere to the 2007 Plan and Settlement Agreement per the exception |
spelled out in ‘Section I.C. Stage IVis treated the_same as Stage IB, as th_ere is no language
requiring it be submitted for approval under the 2007 Plan? as modiﬁed-by. the Sett_lement'. .

18 :




4

Agreement. Rather;* it falls under the same reservation ~o'f_ rights language as Stage IB in which : | :
the Developer can seek approval'under the.20.05 Plan; or, the Developer could choose to-develop
Stage IV under the 2007 I’lan,.in_ vvhich case the modiﬁcations of the Settlement Agreement
would apply. In short, the Settlement Agreement reser-ved _the right for the Developer to seek
final approval under the 2005 Tentatlve Plan except as to Stages 11 and III The Settlement -

Agreement does not otherwrse waive or abandon the Developers r1ght to develop accordmg to

the 2005 T_entatlve Plan. For all of these reasons,, we will grant the Developers Motion.

The other claii of the Plaintiffs is an action in mandamus to force the Township *

' to take action according to the 2007 Tentative Plan as modified by the Settlement Agreement..

The To'wnship seeks.J ud_gment’_ on-'the Pleadings 'dismis_sing the c_laim_. Mandamus is.to be used to '

“coerce the performance of single acts of speciﬁcf and imperative- dut-y'.j. . Russell v. Osser, 261
A.2d 307, 308-309_(P_a. 1970). Tt may not be used to fOrce. a general icourse of official conduct by
a government entity Id. A writ of mandamus also is not appropriate where the dispute arises | _ |
under a contract. A wr1t of mandamus also is not approprlate where the dlspute arises under a

contract York-Green Assoc1ates V. Bd. of SuDerv1sors of South Hanover Twp 486 A. 2d 561

(Pa. Cmwlth. 1985). -
: vThe Plaintiffs have requested a writ of mandaimus 'or_dering that the Defendant

Board .of Supervisors take all necessary Steps to permit the development pursuant to the 2007

Tentative Plan as modlﬁed by the Settlement Agreement The Amended Complamt fails to set .

forth facts necessary to grant the extraordmary rel1ef of mandamus The allegatlons do not set :

forth that the.Township has refused or failed.-to-take act1on on'a -pend-rng applrcatlon.Rather,--

Plaintiffs vappear to -be seeking an order,' requi-ring the Board of Supervisors to tahe"speciﬁc action’ |
as to what must he submitted to.them to comply with a settl_ementg agreement. That remedy is _ |
based upon a contract dispute,“which cannot be’ the basis of a mandamus action. F'urtherrhore; the
request would result in the cour_t_ telling the Toxvnship how to act o,n a .submission, ‘v\zhen |

9




mandamus relief is only appropriate to force a Township to act on a matter for which it refuses to
act. Finally, the facts asserted and the request for relief would force the Township to adopt a
general course of official conduct as it relates to any plans the Developer may submit now or in
- the future. There is an adequate remedy at law, which is the interpretation of the Settlement
Agreement as it effects the Developer’s rights. As such, there is not a right to relief in
mandamus.
For all of these réasons, we wil_l grant the Motions for Judgment on the Pleadings

filed by the Defendant Developers and Defendant Township.

20




4y

-COURT OF COMMON PLEAS OF MONROE COUNTY
FORTY-THIRD JUDICIAL DISTRICT
COMMONWEALTH OF PENNSYLVANIA

SHAWNEE PRESERVATION SOCIETY, : NO. 1246 CIVIL 2023
HOLLY CADWALLADER, MARTHA - - < -

- CARBONE and TIMOTHY CARBONE,

her husband, and ROBERT L BOWER
Plamtlffs - ' o . - Honroz E»}ua-ty-?ﬁ F‘mthemtarg}
' ‘ WeR 1124 rudi40
vs. T - _ .
- ~ ' : DEFENDANTS SHAWNEE STAGE 1,
SMITHFIELD TOWNSHIP BOARD OF ' : LLC; SHAWNEE SUN MOUNTAIN
SUPERVISORS, SHAWNEE STAGE 1,-. -: LLC; AND TED HUNTER’S MOTION
LLC, SHAWNEE SUN MOUNTAIN, LLC : FOR JUDGMENT ON THE PLEADINGS
SHAWNEE DEVELOPMENT LLC and . . . . '
TED HUNTER — .. : DEFENDANT SMITHFIELD TOWNSHIP
o e :- BOARD OF SUPERVISORS’ MOTION
Defendants IR ~_FOR JUDGMENT ON TH PLEADINGS

ORDER » ]
AND NOW, thlS 1 leay of March, 2024 upon a review of the Pleadmgs the
Settlement Agreement attached to Plamtlffs Complalnt and the br1efs of the part1es the Motlon
for Judgment on the Pleadlngs ﬁled by Defendants Shawnee Stage 1 LLC Shawnee Stage
Mountam, LLC and Ted Hunter is GRANTED. The Defendant Developers have the right to .
proceed undet' thevSettlement Agteernent at iesue with 'plans'for Stage_s:ﬁ IB and. 1A% 'tlnder the l2(_)05'

Tentative Amended Plan Approval. The Plaintiffs’ Amended Complaint is DISMISSED as t6 - -

' these Defendants with Prejudice.

* BY THE COURT; "

cC: Leo V. DeVito, Jr., Esq.-
“Erika A. Farkas, Esq.
Ronald J. Karasek, Esq.
" Michael E. Peters, Esq.~ . -
John A. VanLuvanee, Esq. -

* Shawnee Development, LLC :
DJW2024-016 Shawnee Preservation v. Shawnee Stage 1- 1246 Cv2023.docx
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COURT -OF COMMON PLEAS OF MONROE COUNTY
~ FORTY-THIRD JUDICIAL PISTRICT '
COMMONWEALTH OF PENNSYLVANIA

SHAWNEE PRESERVATION SOCIETY, : NO.1246 CIVIL 2023
' HOLLY CADWALLADER, MARTHA T

CARBONE and TIMOTHY CARBONE
her husband and ROBERT L BOWER

Plamtlffs

Maneae County P& Prothonotary

VS. i w5 -
- - HAR11724pH3i40

SMITHFIELD TOWNSHIP BOARD OF
SUPERVISORS, SHAWNEE STAGE 1, -
LLC, SHAWNEE SUN MOUNTAIN, LLC,
SHAWNEE DEVELOPMENT LLC and : R . '
- TED HUNTER L -~ .. : DEFENDANT SMITHFIELD TOWNSHIP
. E : BOARD OF SUPERVISORS’ MOTION
" Defendants - ~ ' FORJUDGMENT ON TH PLEADINGS
. ORDER
AND NOW, thlS ! ]%ay of March 2024, upon a revxew of the Pleadmgs the
Settlement Agreement attached to Plamtlffs Complalnt and the briefs of the partles the Motlon
for Judgment on the Pleadmgs ﬁled by Defendant Smlthﬁeld Townshlp Board of Supervisors is
_ ‘GRANTED The Plaintiff has falled to aver a cause of actlon in mandamus The Plalntlffs
Amended Complamt is DISMIS SED as to Defendant Townshlp w1th Prejudlce
| ' BYTHE COURT: o
OA) [ A u)\\; |

DAVID J. WI{LLIA]M‘SON J..

cc:  Leo V.DeVito, Jr., Esq.
- FErika A. Farkas, Esq. E
Ronald J. Karasek, Esq.”
Michael E. Peters, Esq. -
- John A. VanLuvanee, Esq.

. - Shawnee Development, LLC
DJW2024-016 Shawnee Preservation v. Shawnee Stage 1- 1246 CV 2023. docx
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